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EACA Position Regarding Internal Market Principles
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Growing reasons for concern

The draft Directive on Services, currently in a consultation process, will extend the application of the country of origin principle
 to all non-public commercial services, such as advertising in the media. Certain Member States are already announcing their intention to oppose the application of the country of origin principle. If they do so, Member States will risk undermining companies, service providers and ultimately consumers by hindering the free flow of services through the creation of an Internal Market fragmented by 25 different sets of rules. 

This follows the decision of Ministers, at the Competitiveness Council of 17 and 18 May 2004, to exclude a country of origin clause
 from the proposed Unfair Commercial Practices Directive, ignoring unanimous and Europe-wide industry protests. Unfortunately, this clause is essential for industry because it states that only the laws and rules of the country where the company or provider is established and which relate to the protection of consumers from unfair commercial practices, will apply. The application of a single set of laws allows goods and services to circulate freely in the Internal Market.

Ministers simultaneously decided to vote against a second principle, that of mutual recognition, in the draft Regulation on Sales Promotions. This prompted the Commission to withdraw the proposal for re-negotiation at working group level.

To make the case for industry’s, and more precisely the advertising sector’s concern, we would like briefly to restate the aims of the Internal Market and its importance for the advertising sector.

The Internal Market

The Internal Market, often referred to as the Single Market, was established by the Single European Act in 1987. Activities of the Community aim to achieve an Internal Market
 characterised by the free movement of goods, persons, services and capital. 

Obstacles to this free circulation, mostly in the form of different national rules, need to be abolished. Ideally, this should be achieved through the progressive replacement of these national laws by one single European set of laws. Unsurprisingly, this has often proven difficult because Member States’ opinions on what constitutes best policy diverge. 

Internal Market principles ensure free movement of goods and services

The European Court of Justice first defined what has become known as the “Internal Market principles”, more precisely “country of origin” and “mutual recognition” in the famous Cassis de Dijon judgment
: “any product lawfully produced and marketed in one Member State must, in principle, be admitted to the market of any other Member State”. 

· Country of Origin

The product or service must comply with all laws and rules of the Member State in which its manufacturer or provider is established.

· Mutual Recognition

Each Member State must recognise the legality of the other Member State’s laws and rules, even when these are different from its own. 

Member States’ right to maintain measures to protect consumers

Resulting from both the Treaty and European Court of Justice case-law
, limits have been set to the obligation of Member States to allow into their country products or services produced lawfully in other Member States. 

These are mainly: protection of public health or security, defence of the consumer and fairness of commercial transactions and protection of the environment.  In such cases, Member States may apply their own laws, under the express condition that these laws are appropriate and do not go beyond the objective they are trying to achieve. 

Importance of the Internal Market for the advertising sector

· In order to offer consumers a wider choice of products and services at more competitive prices, industry needs the certainty that it shall apply only one consistent set of rules, not a number of competing or contradictory rules. Therefore industry generally tends to support proposals for European legislation that do not exceed the aims pursued and emphasises the importance of both the country of origin and the mutual recognition principle.

· Advertising has long been recognised as a positive force in securing market access
 for new products, thereby facilitating competition, innovation and quality, as well as increasing consumers’ choice. International advertising campaigns need to rely on the legal certainty offered by the application of one single set of rules, whether EU law or laws of the country where the campaign originates.

· In an increasingly competitive global market, EU Heads of States
 agreed to make the EU "the most competitive and dynamic knowledge-driven economy by 2010". With the current legal fragmentation this is far from being achieved.

· The European Association of Communications Agencies (EACA) therefore asks the European Institutions as well as the European Member States to ensure that measures favourable both to industry and consumers, such as the proposed Directive on Services, the draft Regulation on Sales Promotions and the draft Unfair Commercial Practices Directive obtain the necessary support for adoption and that mention of Internal Market principles in the text is not deleted.

July 2004.
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� Article 16, draft Directive on Services, COM (2004) 2.


� Article 4.1 of the draft proposal, included in the Council working paper of 22 April, 2003/0134 (COD) as follows: “Traders shall only comply with the national provisions, falling within the field approximated by this Directive, of the Member State in which they are established”.


� Article 3 of the EC Treaty


� Case120/78, Cassis de Dijon, [1979] ECR 649


� These limits are set out in Article 30 EC (ex 36) of the Treaty (public morality, public policy or public security; the protection of health and life of humans, animals or plants; the protection of national treasures possessing artistic, historic or archaeological value; or the protection of industrial and commercial property). Further limits are contained in the so-called “mandatory requirements” as defined by the European Court of Justice in the Cassis de Dijon ruling (effectiveness of fiscal supervision, the protection of public health, the fairness of commercial transactions and the defence of the consumer). Further case law has added to the list of mandatory requirements.


� This was stated by the European Court of Justice in following cases: Case C-412/93, Société d’Importation Edouard Leclerc v TF1 Publicité and M6 Publicité, [1995], ECR I-0179; Joined Cases C-34/95 and 36/95, Konsumentenombudsmannen v De Agostini (Svenska) Förlage AB and TV Shop i Sverige AB, [1997], ECR I-3843; Case C-405/98, Konsumentenombudsmannen v Gourmet International Products Aktiebolag, [2001], ECR I-1795


� “The Lisbon Agenda”, agreed by Heads of State in March 2000
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