
   EACA Submission                                                      


[image: image1.jpg]4 B \\ :
r'/’ (// - 77\1
| &

\ . T——

== e ’

=iy =g _— /
= - — /

EUROPEAN ASSOCIATION OF
COMMUNICATIONS AGENCIES

- .




Directive concerning unfair business-to-consumer commercial practices
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15 November 2003

Further to:

EACA Briefing on Commission Follow-up Communication to the Green Paper on Consumer Protection  - June 2002

EACA Submission Regarding Follow-up Communication to the Green Paper on EU Consumer Protection – September 2002

1) Preliminary observations and overview

EACA supports the Directive’s objective to eliminate market barriers and remove unfair commercial practices. EACA has a longstanding tradition of supporting honest, effective advertising, high professional standards, and awareness of the contribution of advertising in a free market economy. It encourages close co-operation between agencies, advertisers and media in various European bodies. EACA is a non-profit organisation whose mission is to represent full-service advertising and media agencies and agency associations in Europe. EACA advocates European Self-Regulation and plays a key role in explaining its effectiveness. There is broad consensus between the Commission and the European advertising industry on the stated ends of the Directive. The Commission has made considerable progress on the Directive and has taken a broad range of views into account during its development. However, EACA remains concerned that certain aspects of the current draft fall short from the proportionate and appropriate legislation that EACA was hoping for. EACA’s chief concerns can be articulated around two interrelated issues. 

1.1) The Directive’s approach to self-regulation is sometimes counterproductive. Despite notable improvements since the Green Paper – definition of average consumer, broader acceptance of self-regulatory groups and others – EACA continues to share the concerns of the industry with regard to the way self-regulation has been addressed. These concerns are compounded by a number of specific provisions within the proposed Directive that together express a bias against self-regulation in general and may inadvertently threaten current self-regulatory regimes instead of actively encouraging their expansion. In view of the proven reliability and effectiveness of codes of conducts as well as their compatibility with the aims of the Directive, this element of the approach is disappointing.

1.2) EACA is not convinced that in its current form the Directive achieves the goals of  “clarity and legal certainty”
. In view of the “interpretative” nature of some of the key terms within the Directive, EACA feels that greater precision is necessary. In particular, EACA would want more precision with regard to the definition of professional diligence. Failure to tighten this definition will, as one of the three specified conditions of unfairness, impact   the general prohibition penalise the advertising world as a whole and not just rogue traders. These concerns are further developed below.       

2) Directive’s approach to Self-regulation: comments and concerns

2.1. Self-regulation as the baseline, not an optional extra

EACA is, in principle, favourable to the stated ends of the proposed Directive – curbing unfair commercial practices - and recognises the need for a legal backbone that integrates and supports existing structures. Our concerns lie with the means used to attain this objective, particularly when some of the provisions contained within the Directive appear to overlap with effective and reliable self-regulation mechanisms already in place. 

Self-regulation should not be recognized solely as an optional add-on, but rather should represent an established mechanism in which legislation serves as the ultimate recourse. Supranational legislation must play the role of safeguard against rogue traders, intervening when self-regulatory instruments have failed. This guarantees a functioning system of checks and balances and a virtuous circle in regulatory terms. Regrettably, the current dispositions within the draft Directive fall short of securing this arrangement. Some provisions within the framework directive, would invert this tried and tested format from bottom-up to top-down structures. To sideline working self-regulation rather than encourage its full exploitation risks losing a key tool of protection, implementation and enforcement. 

2.2 Greater acknowledgement and protection of self-regulatory mechanisms. 

The capacity and experience acquired by the advertising world in the field of self-regulation should be fully exploited. EACA approves the need for a legal fallback but does not feel that the Directive has given sufficient acknowledgement to effective self-regulatory structures. 

EACA welcomes the Directive’s recognition of the role played by codes of conduct as mentioned in Articles 10 & 11. But EACA is concerned that some provisions regarding enforcement may potentially sap the effectiveness of self-regulatory structures. EACA believes that the Directive’s manner of incorporating codes of conduct within a legal enforcement structure
 may lead to double standards between signatories and non-signatories with respect to legal exposure. Imposing greater legal requirements on signatories may build a disincentive to join codes of conduct and would go against the Directive’s stated expectation that ”such codes could bring added value by helping traders to apply the principles in the Directive effectively in their particular day-to-day business”
. 

Noting the inclusion of a specific reference to the prohibition of aggressive advertising to children in Annex 1 to the Directive, EACA supports the strongest regulations to prevent this type of practice, but believes this is best achieved through the existing mechanism of self- regulatory code established by the International Chamber of Commerce (ICC).  

3) “Necessary clarity and legal certainty”
: comments and concerns

3.1. Clarity and Legal certainty with regard to definitions and applications of the terms unfair and professional diligence

The above concerns are compounded by the opaque nature of some terms in the Directive which are open to differing interpretation and may introduce cumbersome legal responsibilities that would prejudice the advertising industry and consumers alike. Further clarification on a number of key terms would help improve the effectiveness of the draft:

Unfairness
. EACA believes there is a lack of legal certainty on all three distinctions made by the Directive on ways of accessing unfairness: misleading, aggressive and general prohibition. EACA strongly believes that misleading and aggressive practices should be abated, but it is not certain that the measures put forward by the Directive are useful towards achieving that end. 

Regarding blacklists, EACA holds the view that such contingencies are not fundamentally necessary since they are already clearly featured and well observed within the framework of existing self-regulation. Loosely defined terms
 within these blacklists may create confusion at the national level and thereby undermine the stated aim of harmonisation as well as enforcement. It is still unclear as to who decides what is fair or unfair, despite the guidelines put in place in Article 5.

The general prohibition is also a source of confusion. EACA supports the focus on the average consumer, but is concerned about the other two conditions underlined in Explanatory Memorandum 51. Despite the assurances of the Directive to the contrary, EACA believes that any advertising that succeeds could be considered as “likely to materially distort the economic behaviour […] of the average consumer whom it reaches or to whom it is addressed (…)”
. EACA recognises the Directive’s every effort to strive for legal certainty in this domain but has to conclude that the three cumulative conditions are vulnerable to selective interpretation. EACA does not share the Directive’s confidence that an “autonomous general prohibition […] is likely to be used infrequently”
. Terms such as professional diligence and unfairness, as presently constituted will only serve to confuse rather than to help businesses and consumers alike on both implementation and enforcement fronts. 

The definition of ‘professional diligence’ given in Article 2 j.
 remains, in EACA’s opinion, too vague to be effective. If anything, the explanation provided in the Explanatory Memorandum 53
 seems to indicate that what is meant by ‘professional diligence’ is the reflection of a pre-existent term that already exists in codes of conduct. Hence, EACA would like the Directive to define the difference between the former and the latter. If there is no apparent difference, EACA believes that these matters are best left to European-wide self-imposed standards along the guidelines set out by the International Chamber of Commerce (ICC). The Directive will have to contend with the requirement to ensure satisfactory implementation and enforcement. Failure to utilise established self-regulatory structures and networks in a central role to achieve this might cause significant problems. 

3.2 Other terms needing clarification

Clear and just definitions are crucial because they serve as benchmarks by which the Directive establishes rights for the legal interpretation of unfair practices along with specific instances named in the blacklist). EACA feels the following terms also need clarification: 

· “undue burdens” (Exp. Mem. 30); 

· “appropriately high level of consumer protection” (ibid.);

· “transactional decision” [as opposed to normal decision-process?](Exp. Mem. 53);  “impairing the consumer’s ability to make an informed decision” (Ibid.); 

· “an informed decision” [what criteria are assessed, especially with regard to Exp. Mem. 64] (Exp. Mem. 54).

Conclusion

EACA shares the Directive’s objective to eliminate market barriers and remove unfair commercial practices. It has demonstrated its commitment to those aims by working with advertisers, regulators and consumer groups to ensure effective self-regulation in general and codes of conduct in particular. To that effect, EACA, with its colleagues from the WFA and EASA, has developed a number of structures that have been instrumental in establishing high standards in advertising Europe-wide. Nonetheless, a small percentage of complaints necessitate the presence of a legal fallback which should come into play only if the safeguards within the code of conduct are not able to deal with it first.  

The Directive, as it stands: 

(1)  fails to exploit the advantages of effective self regulation and, indeed, risks undermining it

(2) lacks clarity in the enforcement and implementation mechanisms it seeks to promote

EACA recognises and welcomes the need to provide legislative protection for the consumer. It is in the interests of industry to encourage consumer confidence in our products. It is clear that the Commission has achieved much progress by addressing many of the difficult issues surrounding this challenging topic. Alongside our colleagues in EASE and the WFA, EACA now urges the Commission to take full advantage of the existing competent, efficient self-regulatory mechanisms as a central part of the process, which should be necessary tool in ensuring effective compliance with this important piece of legislation.   
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� Article 6.2. “A commercial practice shall also be regarded as misleading where […] (b) non compliance by the trader with commitments contained in codes of conduct by which the trader has undertaken to be bound”, p. 25.


� Para 73 to Explanatory Memorandum.


� Para 26 to Explanatory Memorandum. 


� Para 30 to Explanatory Memorandum  “It [approach of the Directive] elaborates two key types of unfair commercial practice; those which are ‘misleading’ and those which are ‘aggressive’. These provisions apply all the same elements as are contained in the general prohibition but function independently of it. This means that a practice which is either ‘misleading’ or ‘aggressive’ as under the corresponding provisions is automatically unfair; if the practice is neither ‘misleading’ nor ‘aggressive’ the general prohibition will determine whether it is unfair”, p.8.


� See for example the term “personal security” in Annex 1 (9).


� Article 5.2, pp. 23-24.


� Para 53 to Explanatory Memorandum.


� Article 2 j. “‘professional diligence’ means the measure of special skill and care exercised by a trader commensurate with the requirements of normal market practice towards consumers in his field of activity in the internal market”, p.22.


� Para 53 to Explanatory Memorandum  “The concept of professional diligence referred to in the first condition, and defined in Article 2, is analogous to notions of good business conduct found in most legal systems of the Member States. It is the measure of care and skill exercised by a good businessman, in accordance with generally recognised standards of business practice in his particular sector of activity”, p.25.
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