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Generic points-of view and responses to specific, relevant aspects 

This document contains views and opinions of the EACA - the European Association of Communication Agencies - on the Green Paper on European Union Consumer Protection, presented by the Commission in October of last year. It deals both with generic points-of-view as with specific, relevant aspects.

Key Responses

To generic points-of-view:

1. EACA fully supports the Green paper in its aims to promote cross-border selling.

2. EACA requires a cast iron definition of what is meant by ‘Consumer Protection’.

3. EACA is in favour of a realistic definition of problems: what is really threatening to consumers and what is not.

4. EACA would like to stress that strong preference must be given to 

Self-Regulation.

5. EACA admits that stakeholders will play an important role with regard to Consumer Protection, but strong regulation of these stakeholders is required.

6. If the EU has to become the most competitive economy in the world, the EACA sees the need for:

. Consumers’ economic interests dealt with differently from matters 

  of health and safety

. freedom of commercial speech and  Self-regulation as the 

  best mechanism for defining it 

. ‘Country of Origin’ instead of ‘Country of Destination’

. the benefit of dealing with certain aspects of Consumer Protection 

  via the amendment of existing or new legislation

To specific, relevant aspects:
1. EACA cannot accept the concept of a ‘Consumer Single Market’, which would differ from an ‘Industry Single Market’. There is One Single Market, without varying and/or segmented approaches.

With regard to the two approaches, contained in the Green paper, the EACA is of the opinion that the ‘Specific Approach’ will probably fail to harmonise protection legislation and that the ‘Mixed Approach’ will probably damage the single market. Self-Regulation is the most efficient way of protecting consumer rights

2. For EACA Self-regulation must remain ‘self’. Stakeholder involvement only as long as they take a reasonable view of Self-Regulation

3. EACA is strongly convinced that legal backing of Codes of Conduct is not necessary

4. EACA favours the creation of European Self-Regulatory Codes of Conduct

5. EACA does not see legislative gaps in EU and national consumer protection filled by a Framework Directive or additional specific directives

6. EACA is convinced that there is no requirement for a Council of Europe recommendation on guiding Self-Regulation

The first section of this document deals with the more generic points-of-view, in shaping the background of this issue; the second part contains the responses of the EACA to specific, relevant aspects of Consumer Protection.

I. Generic points-of-view

1. Full support

Overall, the EACA fully supports the Green Paper in its aims to promote cross-border selling, even if it means harmonisation of consumer protection legislation and codes. This is because harmonisation of consumer protection legislation could potentially represent a valuable step towards the creation of a true single market. 

It would enable the more efficient pursuit of cross-border marketing activities; it could also abolish the distortion of the single market through the eradication of national protectionist legislation.

2. The need for an adequate definition of ‘Consumer Protection’

It is recognised that consumer protection legislation is important, in many areas, to guarantee the rights and to protect the interests of the consumer. First and foremost - according to the EACA - a cast iron definition is needed of what is meant by ‘Consumer Protection’.

We have seen from the Sales Promotion proposals that the term has been misused by governments in Germany, Greece, France and elsewhere to provide cover for protection of their own industries. Consumer Protection is undoubtedly one of the most abused terms in use today.

3. Realistic definition of problems

The EACA supports the need to press for a realistic definition of what is really threatening to consumers and what is not. This means starting with the lowest levels of trade and communications control and examining whether they really lead to consumer problems in the countries in which they operate. EACA states that if there are no real problems, then more restrictive controls must not be adopted as models for European legislation just to appease those who want to covertly retain trade restrictions.

4. Legislation vs. Self-regulation
Its is widely experienced that legislation is not always the most appropriate or efficient way in which the rights and interests of the consumer may be guaranteed; it is believed that advertising standards are not best safeguarded by legislation. 

The EACA therefore would like to stress that strong preference must be given to (already existing) Self-Regulation structures. Self-Regulation works more efficiently and far more successfully, because Self-Regulation is – by definition - based on mutual commitment among all partners and, consequently compliance will be better. This is in contrast to legislation where rules are simply imposed.

5. Stakeholders
Most significant European enterprises, especially in the Business-to-Consumer arena, are already aware of the importance of a wide range of stakeholders, including consumers, to their current and future success. It goes without saying that these stakeholders are going to play an important role in developments concerning Consumer Protection.

But at the same time the Industry needs to demand strong regulation of these stakeholders, these ‘consumer’ groups in particular. How do they qualify for the title and what are their actual codes of behaviour? EACA feels it will be inappropriate to admit groups to the regulation process, which does not accept regulation to the same degree in their own activities.

6. EU as the most competitive economy in the world
If the goal of the EU is to be achieved (c.f. Lisbon European Council) to become the most competitive and dynamic knowledge-based economy in the world, EACA sees the need for:

6.1 the EU continuing to deal with consumers’ economic interests separately and differently from their interests in matters of health and safety.

6.2 freedom of responsible commercial speech

6.3 Self-Regulation, involving consumer stakeholders, as the best mechanism for defining what is responsible commercial speech.

6.4 ‘Country of Origin’, not ‘Country of Destination’, being the appropriate test for the legality of commercial communications,
6.5 the possible benefit in dealing with certain ‘technical’ aspects of Consumer  Protection (e.g. content of offers, contracts, delivery, complaints) via the  amendment of existing or new legislation, while clearly recognising the risk this holds of stifling cross-border B2C business.  

II. EACA Responses to relevant, specific aspects of Consumer Protection

1. Harmonisation of Consumer Protection legislation across Europe

First of all, as a matter of principle, the EACA cannot accept the concept of a ‘Consumer Single Market’ which would differ from an ‘Industry Single Market’; the latter supposedly working smoothly, and the former being so fragmented and detrimental that quick harmonisation would be necessary. This is not the case.

There is One Single Market – which incidentally does not work satisfactorily – for all: industry, producers, brands, retailers and consumers. There is no place for varying and segmented approaches.

The EACA is aware of the substantial risks in the harmonisation of consumer protection legislation. These are created by the danger of a ‘harmonising up’ to the most restrictive legislation currently in place in any member state. This will suffocate the single market, disadvantaging the EU against competing markets like the US/NAFTA. It also will increase the distortions to the single market caused by national protectionist legislation currently in place in several member states.

These risks outweigh the benefits and could be potentially counter-productive and damaging the to the single market.

Advertising and advertising standards are more appropriately, flexibly and efficiently addressed trough Self-Regulation.

With regard to the two approaches, contained in the Green paper, the ECAC is of the opinion that the ‘Specific Approach’ will probably fail to harmonise consumer protection legislation. Whilst such an approach has the benefits of flexibility at a time of rapid technological change, each vertical directive would potentially be subject to ‘minimum clauses’ in each member state. Thus, there would be NO harmonisation.

The ‘Mixed Approach’ will probably damage the single market. This is because of the danger of ‘harmonising up’ (see above). This approach would also be very difficult to implement given the very different importance given to different aspects of consumer protection in different member states.

The consistent establishment of Self-Regulation, within a European framework (provided by the EASA, the European Advertising Standards Alliance) would seem to offer the most efficient way of protecting consumer rights and interests.

2. Stakeholder involvement in Self-Regulation

It is the EACA’s conviction that Self-Regulation must remain ‘self’. But experience also shows that dialogue with significant and representative organisations from outside the industry (consumers official representations, NGO’s) can be fruitful for all. 

Various formulae of ‘associate partnership’ in Self-Regulation institutions must be considered. Stakeholder involvement is important to guarantee the credibility of Self-Regulation. We already have this involvement - for instance - within the ASA in the UK. As long as these stakeholder groups take a reasonable and representative view of Self-Regulation, their involvement is acceptable and, indeed potentially useful.

Government is of another nature and should be kept separate.

 3. Legal backing and enforcement of Codes of Conduct

The EACA is strongly convinced that legal backing of Codes of Conduct is not necessary. It sometimes may be required to enforce adherence to Codes of Conduct and compliance with Self-Regulatory authorities, but it remains unnecessary unless and until the failure of adherence and compliance become a problem. It is in the interest of the advertising industry to avoid a situation where legislation becomes necessary.

The EACA believes that a legal framework is indispensable, even with some details. Self-Regulation comes within this framework, on industry’s own initiative (this in fact is already the case in all countries at European level). Industry must save this expression of its responsibility, which is the parallel, the counterpart of its claim for freedom (of speech). Dialectics between liberty and responsibility are central in our political philosophy.

4. The creation of European Self-Regulatory Codes of Conduct

The EACA is very much in favour of such creation. Most of the codes are already built on the same lines and contents (women portrayal, children, environmental claims, etc.). On each of those, bringing them together is a simple but eloquent move. The EASA Blue Book shows the way. It would bring evidence that in all markets, the advertising industry – with different nationalities – has already built their own Single Market in the Self-Regulation field, showing how mature and accountable it is.

5. Legal gaps in EU and national Consumer Protection and the justification of a Framework Directive 
Neither a framework directive nor additional specific directives are required to fill legislative gaps. As noted earlier, both approaches may be counterproductive to the well-being of the single market. They would also tend to be inflexible at times of great change in technology and consumer attitudes. Amending existing legislation would seem more appropriate though this may not achieve the objective of harmonisation.

Moreover, a framework directive would represent a huge technocratic legislation, with lowest denominator harmonisation. Specific texts are close to the issues, better adapted and allow room for Self-Regulation Codes, as useful complements.

6. Council of Europe recommendation on guiding Self-Regulation
The EACA is convinced that there is NO requirement for a Council of Europe recommendation on the principles guiding Self-Regulation. These principles are more efficiently created through consultation with relevant stakeholders and politicians by individuals with experience in the implementation of such principles (The EASA for instance).

So, there is no need for Council recommendation, other than a nice general call for industry responsibility, which we would welcome.

Brussels, January 10, 2002
The EACA, the European Association of Communication Agencies, formerly known as EAAA, was established in 1959. Its headquarters are located in Brussels.

The EACA represents each and every leading international agency in Europe; all 15 national Agency Associations in the EU (and beyond, with a total membership of 30 European Markets) plus Europe’s major international Media specialist Agencies.

The EACA may be regarded as the sole representative of the advertising and marketing communications agency industry in Europe, representing over 70.000 employees and over €60 billion of income to the independent media per annum.

The EACA works in close relationship with the European Commission, The Council of Europe, The World Federation of Advertisers (WFA), the European Advertising Standards Alliance (EASA), the various Media Associations, as well as the International Advertising Association (IAA).  
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