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the draft Directive on Unfair Commercial Practices
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       The European Association of Communications Agencies (EACA) is the Brussels-based organisation that represents full-service advertising and media agencies as well as agency associations in Europe.
Advertising has long been recognised as a positive force in securing market access
 for new products, thereby facilitating competition, innovation and quality, as well as increasing consumers’ choice. International advertising campaigns need to rely on the legal certainty offered by the application of one single set of rules, whether EU law or laws of the country where the campaign originates.

Therefore EACA generally welcomes measures such as the draft Unfair Commercial Practices Directive which aim to simplify the requirements of good business behaviour by proposing one single set of rules instead of 25 national rules. 

However, the wording of the latest draft text
 raises points of major concern for EACA and its members. 

1) Article 4:  Internal Market clauses

The draft Unfair Commercial Practices Directive preamble explains the Directive’s aims regarding advertising
 as trying to eliminate obstacles or barriers, constituted by provisions on misleading advertising that differ between the various Member States, “by establishing uniform rules at Community level which establish a high level of consumer protection and by clarifying certain legal concepts”.

Article 3.5, on the other hand, allows Member States to continue applying national provisions which would be more restrictive than the Directive, for a period of eight years. This means that during eight years after the entry into force of the Directive, different provisions will continue to be applied and the “uniform rules” the Directive wanted to establish will not be applied. Legal certainty for industry will remain but a dream.

For this reason, application of the country of origin principle, established by European case law
, would at least give industry the certainty of having to conform to only one set of rules.

The decision of Ministers, at the Competitiveness Council of 17 and 18 May 2004, to exclude the country of origin clause
 from the proposed Directive, ignoring unanimous and Europe-wide industry protests, was therefore most unfortunate. 

EACA strongly suggests that the former Article 4.1 of the Directive be re-integrated into the text.

2) Article 5.3: Unfairness of commercial practices reaching children

       Although advertising practices (“making exaggerated statements or statements which are not to be taken literally”
) are excluded from the scope of this article, other communications practices, such as sales promotions, could be considered unfair, on the basis that they could reach and affect vulnerable consumers
.
Children are included in this group of vulnerable consumers due to their age and lack of experience. Although EACA believes that special care should be given to advertising aimed at children, it is sometimes difficult to foresee which advertising or commercial communications practice aimed at adults could eventually be seen by children.
Advertising and other communications practices are created for specific groups of the population, supposed to be potentially interested by the product or service that is being promoted, never for all age groups, income groups or professions together.
EACA strongly suggests to delete Article 5.3, and “whom it reaches” in Article 5.2 (b).
3) Article 5.5: Annex 1 should become an “exhaustive list” 

       Annex 1 lists “commercial practices which are in all circumstances considered unfair”. Although it allows for better understanding of what is not permitted, it should not be open to constant additions or modifications, which would diminish the legal certainty intended by the Directive. 
By adding the word “exhaustive” to Art 5.5 it would become clear that the list will not be subject to constant changes: Annex 1 contains the exhaustive list of those commercial practices which shall in all circumstances be regarded as unfair.

___________
�  This was stated by the European Court of Justice in following cases: Case C-412/93, Société d’Importation Edouard Leclerc v TF1 Publicité and M6 Publicité, [1995], ECR I-0179; Joined Cases C-34/95 and 36/95, Konsumentenombudsmannen v De Agostini (Svenska) Förlage AB and TV Shop i Sverige AB, [1997], ECR I-3843; Case C-405/98, Konsumentenombudsmannen v Gourmet International Products Aktiebolag, [2001], ECR I-1795


�   Common Position adopted by the Council 2003/0134 (COD) of 9 November 2004


�  Preamble (3), (4) and (5):  “In the field of advertising, Council Directive 84/450/EEC of 10 September 1984 concerning misleading and comparative advertising, as amended by Directive 97/55/EC, establishes minimum criteria for harmonising legislation on misleading advertising, but does not prevent the Member States from retaining or adopting measures which provide more extensive protection for consumers. As a result, Member States’ provisions on misleading advertising diverge significantly. …These disparities … create many barriers affecting business and consumers. These barriers increase the cost to business exercising internal market freedoms, in particular when businesses wish to engage in cross border marketing, advertising campaigns and sales promotions. … in accordance with the Commission’s policy on commercial communications as indicated in the Communication from the Commission entitled “The follow-up to the Green Paper on Commercial Communications in the Internal Market”, such obstacles should be eliminated. “


�   Case 120/78, Cassis de Dijon, [1979] ECR 649


�  Article 4.1 of the draft proposal, included in the Council working paper of 22 April, 2003/0134 (COD) as follows: “Traders shall only comply with the national provisions, falling within the field approximated by this Directive, of the Member State in which they are established”.


�  Article 5.3 ends with “This is without prejudice to the common and legitimate advertising practice of making exaggerated statements or statements which are not meant to be taken literally”.


�  ”Commercial practices which reach the generality of consumers, but are likely to materially distort the economic behaviour of only a group of consumers who are particularly vulnerable to the practice or the underlying product because of their mental or physical infirmity, age or credulity in a way the trader could reasonably be expected to foresee, shall be assessed from the perspective of the average member of that group.”
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