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· Background

EACA welcomed the Green Paper on EU Consumer Protection as an opportunity to discuss the possible harmonisation of fair commercial practices. The Green Paper suggested two alternative options; the continued use of sectoral Directives responding to identified barriers to the Internal Market; and a so-called mixed approach based on a Framework Directive establishing a general clause of fairness.  The Green Paper clearly favoured this mixed approach. For industry, however, the Green Paper raised far-reaching questions of definition and scope.  It also begs questions of how new rules would be discussed, adopted, adapted, implemented and enforced.  As a result, many industry associations called upon the European Commission to prepare a White Paper to clarify these questions. Instead, the European Commission has moved to a Communication on Fair Commercial Practices. The proposal includes a general clause supplemented by fairness categories and indicative lists. A Regulatory Committee is also envisaged.  So far, there has been little study of the impact on national law and on business.  The Commission does envisage a comprehensive law study.  However, this would not conclude until 2003 (which could well be after the legislative proposal is presented to the Council and European Parliament

· Issues and questions

1. Scope of a General EU Clause.  There is no opposition in principle to the use of a general fairness clause as these already exist within many Member States. However, there are uncertainties surrounding the definition, application and enforcement of such a clause. The Commission does not evidence that a framework legal instrument based on a general clause can achieve harmonisation. It remains unclear which areas of national law will be transferred to the EU.  Similarly, it remains unclear where Community law would take precedence over national law and jurisprudence in areas of fair or unfair trade practices, competition and consumer protection.

Definition: 

· Is there a case for further comparative study on national fair trade regimes before an attempt at harmonisation is made?

· What national law will be repealed? With what timetable? What national consumer commercial practices/competition law can continue to co-exist and with what relationship to the framework directive?

Application & Enforcement:

· What conditions would trigger an enforcement action under an EU clause?  Would this include material injury, substantial damage, consumer detriment, other tests/thresholds?

· Against what is fairness measured? How will a definition of consumer be applied? Would a fairness clause seek, for example, harmonisation of national law on advertising to children?

· Cross border shopping is hampered by many factors, including language, the ease of delivery and proximity.  How can a general clause raise consumer confidence in such non-regulatory areas?  

· How would a general clause impact rogue traders that do not obey laws in any event?
2.  The Use of Fairness Categories. Use of fairness categories may help define the scope of Community action. What is not clear is the purpose and scope of the categories and how they would be set up and amended.

Purpose & Scope:

· Are these examples of where the test of fairness would be applied or do these form part of the test of whether a commercial practice is fair?

· Are these true categories (such as misleading advertising) or will they prescribe in detail how such commercial practices should be conducted? 

Establishment:

· How is a fairness category included in a legal instrument? 

· Will all categories be determined at the time the instrument is adopted or added to later? 

3. The Use of Indicative Lists. The above questions concerning fairness categories also apply to indicative lists.  Such lists, however, raise separate and important issues.

Purpose & Scope:

· Would indicative lists be black lists (unfair), white lists (fair) or grey (conditional) lists?

· What is the role of the four proposed groups (experts group, regulatory committee, consumer committee, academic advisory body) in the development of indicative lists?

4. Comitology and the Regulatory Committee. The Green Paper proposes the establishment of a new regulatory committee as well as an experts group.  The responsibilities and procedures of both are not clear. It is not clear whether the European Commission envisages a regulatory committee being the primary legislative body for both the expansion of fairness categories and indicative lists as well as for the adoption of non-binding guidance.  If this were to be the case then the Regulatory Committee would seem to have a role which extends beyond that which is permissible under the Comitology Decision. It would mean that a regulatory committee would, for the first time, adopt new legislation rather than “applying essential provisions of basic instruments”. Furthermore, consumer protection laws require a qualified majority vote to adopt. With a regulatory committee, in the event of Member State disagreement, proposals return to Council. Here, a qualified majority is needed to oppose.  To date, comitology has not been used for policy decisions which relate to consumer protection.  Under this model, amendments to a fairness test may succeed in the face of majority Member State opposition. This development has far reaching horizontal implications which require extensive explanation and debate.  It would also require a revision to the Comitology Decision.

Roles & Responsibilities:

· The issues to be addressed by these committees are internal market issues. Given the existence of a Internal Market Commercial Communications Expert Group, how can this duplication be justified?

· Is the use of a Regulatory Committee an appropriate mechanism by which to adopt rather than apply legislation? 

· Does the possible change in the functioning of qualified majority voting represent an acceptable transfer of delegated power (i.e. adoption through blocking minority)?
Non-binding Guidance:

· As comitology is a delegation of legislative powers, is a committee suitable for the adoption of non-legally-binding guidance?
5. Self-Regulation and Alternative Regulatory Models. The European Commission makes recommendations on the status, application and enforcement of self-regulatory codes. The Commission is seeking to give legal force to failures to comply with voluntary commitments.  Accordingly non-compliance with a voluntary code would be unfair and therefore unlawful. The Commission recognises that best endeavour commitments (best practice) should not be covered. The Commission appears to view self-regulation as a tool for avoiding Community regulation rather than as a real means by which to promote best practice. This does not adequately reflect the valuable contribution that self-regulatory codes play in protecting consumer interests and providing business with an incentive to exceed regulatory requirements.  In addition, the Green Paper raises horizontal questions on self and co-regulation which are addressed in the White Paper on Governance.

6. Enforcement:  Industry welcomed the Green Paper’s determination to strengthen the enforcement of Community law which is currently inadequate. Although there is merit in the proposal to improve levels of co-operation between enforcement authorities, what is not clear is how the Commission's proposals for a general clause would result in better-enforced law (in particular with respect to cross-border offences).   

The European Association of Communications Agencies (EACA) is a Brussels-based non-profit organisation whose mission is to represent full-service advertising and media agencies and agency associations in Europe. EACA aims to promote honest, effective advertising, high professional standards, and awareness of the contribution of advertising in a free market economy and to encourage close co-operation between agencies, advertisers and media in European advertising bodies.

EACA, formerly The European Association of Advertising Agencies, was founded in 1959.  

BRIEFING DOCUMENT








Green Paper


