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General Remarks

EACA welcomes the Follow-Up Communication and its attempts to bring greater specificity to the necessarily broad ideas within the Green Paper.  Where concepts and points from the Green Paper are retained in the Follow-Up Communication, EACA retains its views as expressed in its response during the first round of consultation.  These views are not repeated below although additional points are made in some areas.

The heading and numbering used is that of the Communication.

III.
NEXT STEPS

The need for reform and harmonisation

EACA welcomes the research into national disparities, as a firm understanding of where these actually create genuine obstacles to the internal market must inform the balance between harmonisation and mutual recognition in the Framework Directive.  This will ensure appropriate levels of consumer protection whilst maintaining flexibility to develop innovative services for the consumer and complete the internal market in commercial communications.

EACA and its members have access to a considerable wealth of consumer research and would be happy to contribute to this research as appropriate.

EACA agrees that simplification and deregulation should be prioritised wherever possible, yet sees a potential conflict with the wish to meet Member States’ desire for the inclusion of minimum clauses.  In order to avoid simply transferring all national “minimum clauses” to a central EU- wide Directive, the decision on “fairness/unfairness” as it applies to the consumer at large in the EU will be crucial.  The Commission should provide more definition and detail on the basis and mechanisms for this underlying principle.

Establishment of an expert group

The work of this group should, along with later stakeholder participation to develop non-binding guidance, be transparent and easily accessible to those following the development of the framework directive.

ANNEX1
Elements of a Possible Framework Directive

I 
SCOPE

In practice, the scope of the framework directive will in large part depend on the balance of harmonisation and mutual recognition foreseen to achieve the highest levels of Consumer Protection in a proportionate and appropriate manner.  The underlying analysis of national legislation will therefore be a key determinant.  As the scope of the Directive is intended to move beyond mis-eading to unfair practices, so the role of self-regulation will increase. However, it is important that the scope of the directive remains a true “framework” enshrining principles and concepts.  

In this context EACA is concerned about the following areas:

It is unclear what the working paper means by “exercise of an autonomous action by national enforcement bodies and/or consumer organisations”; however, surely the same principles of implementation and enforcement of Community law as apply normally should stand adequately in this instance.  These will be determined in part by the proposals on enforcement co-operation.   Although the Follow-up summary of responses to the Green Paper indicated there was little interest in further consultation on the enforcement proposals, EACA sees the two areas as integrated and is interested in more detailed information on this subject.  In addition, EACA believes that “provision for liability for damages” cannot be specified at framework level and should be left to national judicial interpretation.

II
STRUCTURE

1.
General Clause

Whilst noting the Commission’s regular assurances that there is no intent to ban advertising to children, EACA is concerned that the application of the “consumer detriment test” and the concept of a “vulnerable group” could lead to such restriction.

EACA is a member of FIC (the Freedom of Information to Children) programme and particularly endorses the FIC position paper in relation to the “consumer detriment test”.

2.
Fairness/unfairness categories

It is worth noting that of the four categories the last – relating to after sale customer assistance and effective complaint handling – falls into a different grouping than the other categories.  This is not just due to the part of the sales process to which it relates, but also due to the fact that it seeks to ensure a system for dealing with a complaint once an alleged infraction has occurred, rather than to the more proactive prevention focus of the first three categories.    Due to the nature of its business, EACA members will be largely focused on the first three categories whilst naturally wanting to continue to ensure that any complaints continue to be handled appropriately by the relevant bodies.

Despite the elaboration of further detail on the categories, the fundamental question of “who decides what is fair or unfair” remains.  

Additionally, the obligations in the categories must be tested against the original objective of the Green Paper - to increase consumer confidence in cross-border transactions, thus encouraging an increase in these transactions.  For example, EACA would like to see clear evidence that the lengthy but “non-exhaustive” list of obligations under the Duty to Disclose category would result in meeting that objective and would clarify, rather than add to, the current information overload with which the consumer is often faced. 

2.5
Codes of Conduct

EACA welcomes the emphasis put on codes of conduct and is keen to see self-regulation and codes play an increasing role at European level.  EACA is currently engaged in an active process of re-enforcement and explanation of existing codes of conduct at EU and Member State level in the advertising sector where self-regulation is acknowledged to be particularly strong. 

EACA is examining current codes to look at the adaptation to a fully European level and looks forward to further clarification from the Commission as to mechanisms for establishing European codes, which are then potentially endorsed by the public authorities.  It is important to distinguish between the help that would need to be given to a code owner to ensure that the code in question complied with the framework directive and the “endorsement” of a public authority, which, the Communication and Green Paper imply, could legitimately raise “expectations” of commitment beyond legal obligations.  In this context further information on the role of all stakeholders in the formation of Codes and indeed of potential non-binding guidelines is needed.  

EACA believes there is a danger of confusion as to the legal status of the codes of conduct through the “presumption of conformity”. There is a further and serious risk that the inclusion of non-compliance of a signatory to a code of conduct in the unfairness category of mis-leading commercial practices will reduce its efficacy and have the reverse effect of that intended.  It could discourage the signature of codes that the Follow-up Communication hopes will go “beyond compliance” with the Framework Directive.  Or it could at least result in a watering down in commitments and terminology therein to “best efforts”.   


For example, if an agency is considering a commitment to a code which goes beyond the Framework Directive but realises that it could be penalised under law for non-compliance whilst non-signatories enjoy lower levels of regulation, the impact is likely to be a choice not to sign, or pressure on those writing codes to limit them to the lowest common denominator.

3.
List of Examples 

See point IV non-binding guidance

III.  
Mutual Recognition and country of origin
EACA believes that the internal market should be developed as one single market, which works appropriately for consumers and business alike.   

Therefore, EACA agrees that the proportionate balance of harmonisation and mutual recognition is crucial to the success of the Framework Directive not just to ensure that national positions do not diverge, but more positively, to ensure that the flexibility is maintained that will ensure the development of a truly single market for commercial communication services as per the report on “The State of the Internal Market for Services”, which contains a substantial section on Commercial Communications.  

IV.
NON-BINDING GUIDANCE

The Communication states “These instruments should be seen together with a Framework Directive as a whole”.  Yet the “value of the guidance would lie principally in supplying a point of reference … and in minimising the risk of different interpretation arising”.  The inclusion of non-binding guidelines and the non-exhaustive list of examples could further undermine the systematic and strong basis of self-regulation and codes of conduct and lead to confusion between levels of obligation (legal/self-regulatory or no obligation).  

EACA. therefore, agrees that if reference to the guidance is left within the Framework Directive, the status of each element would need to be made absolutely clear and believes that it could be more appropriate to remove the guidelines and list of examples from the aegis of the Framework Directive altogether.  Overall, it is unclear how multiple mechanisms will lead to a clear systematic approach in turn protecting, and instilling confidence in, the consumer.

V.
STAKEHOLDER PARTICIPATION

EACA has always welcomed appropriate stakeholder dialogue across the whole range of interests, including consumers.  EACA believes that the establishment of clear mandates and criteria for this dialogue is invaluable from the outset.  Examples within the advertising industry include the French “Commission de Concertation avec les Consommateurs”.  However, it must be for the code holders and the regulatory bodies themselves to assume respectively full responsibility for establishing and managing the code and for its regulation.

As part of its ongoing commitment to EASA, The European Advertising Standards Alliance, EACA is actively committed to: 

· Informing the process via ongoing, relevant, structured consumer research.

· Interacting with consumers via

·  the consumer complaints process and adjudications

· regular monitoring of advertisements and media

· Consultation with non-industry expert stakeholders, including appropriate consumer organisations
Transparency is key in this area, as well as in the area of work by the various expert groups nominated by the Commission to develop the Framework Directive.  EACA would welcome further and regular information from the Commission in this area.

Consultation process

EACA would like to play a continuing role in the development of this policy area and looks forward to further clarification of the next steps in the consultation process.
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