
Comparative Advertising in the European Union
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Comparative Advertising in the EU is needed to protect consumers, those involved in commercial, industrial, craft or other activity, and the public interest in general, against misleading advertising and its unfair consequences. 

Background

In the European Union, advertising is regulated by

· The Council Directive concerning Misleading Advertising (84/450/EEC September 10th, 1984);

· The EP & Council Directive dealing with Comparative Advertising, amending the previous one (97/55/EC October 6th, 1997); 

· The  ”Television Without Frontiers” directive (89/552/EEC), revised by the European Parliament & Council Directive (97/36/EC June 30th, 1997)

· The Commission Report to the Council and the European Parliament on Consumer Complaints in respect of Distance Selling and Comparative Advertising (COM 2000 127 final)

Comparative Advertising has been liberalised following a long road of political initiatives and debates:

· September 1991 

The Commission proposes a Directive to amend the 1984 Misleading Advertising  Directive;

· November 1992 

The first reading is held in the European Parliament (EP);

· December 1992 

At the Edinburgh Council there is a push for a revision of the draft proposal;

· May 1994

The Commission’s amended proposal is published;

· November 1995 

The Council adopts a political agreement;

· June 1997 

The joint EP & Council Committees agree on a compromise text; and

· September 1997

The European Parliament and Council endorse the text (with France and Sweden       voting against it).

On 10 March 2000, the Commission submitted a report to the Council and the European Parliament on Consumer complaints in respect of distance selling and comparative advertising (Article 17 of Directive 97/7/EC on distance contracts and Article 2 of Directive 97/55/EC on comparative advertising) [COM (2000) 127 final].

The report was drawn up in response to the request from the European Parliament and Council to conduct a study on the feasibility of establishing effective means to deal with consumers' (cross-border) complaints in respect of distance selling and comparative advertising.

In the report, the Commission outlined the current status of consumer complaints across the EU as a whole and assessed the situation in light of the provisions contained in the EC Treaty as well as the various initiatives underway concerning consumer access to justice.

Some Definitions:

Advertising is defined as the making of a representation in any form in connection with trade, business, craft or profession in order to promote the supply of goods or services, including immovable property, rights and obligations.

Note that there are no homogeneous definitions of ”Advertising” in European legislation. The Green Paper on Commercial Communication of 1996 uses the term ”Commercial Communication”, with a broader and more clear-cut definition. 
Misleading Advertising is described as any advertising which in any way, including its presentation, deceives or is likely to deceive the persons to whom it is addressed or whom it reaches and which, by reason of its deceptive nature, is likely to affect economic behaviour or which, for those reasons, injures or is likely to injure a competitor.

Comparative Advertising is any form of advertising, which, explicitly or implicitly, identifies a competitor or goods or services offered by a competitor.

Conditions under which Comparative Advertising is allowed:

1. If it is not misleading;

2. It compares goods or services meeting the same needs or intended for the same purpose;

3. It compares  one or more relevant, verifiable and representative features of those goods and services, which may include the price;

4. It does not create confusion on the market between the advertiser and the competitor or between the advertiser’s trade marks, trade names, other distinguishable marks, goods, services and those of a competitor;

5. It does not discredit or denigrate the trade marks, trade names, other distinguishing marks, goods, services, activities or circumstances of a competitor;

6. For products with designation of origin, it relates in each case to products with the same designation;

7. It does not take unfair advantage of the reputation of a trade mark, trade name or other distinguishing marks of a competitor or of the designation of origin of competing products;

8. It does not represent goods or services as imitations or replicas of goods and services bearing a protected trademark or trade name.
In Promotions any comparison referring to a special offer shall indicate:

· The date on which the offer ends, or where appropriate, the special offer is subject to the availability of the goods or services;

· The date of the start of the period during which the special price or other conditions shall apply (in case the special offer has not yet begun).

Use of Test Results:

No specific rules have been included in the Directive regarding the use of comparative tests.

The international conventions on Copyright as well as any national rules on contractual and non-contractual liability apply.

General Comments on Comparative Advertising in the EU:

1. The Directive is a liberalising measure, designed to reduce trade barriers in the form of disparate advertising legislation in the Single Market, i.e. it is a de-regulatory step;

2. Comparative advertising is a form of advertising, described as a technique ”to highlight a special feature of a product or service, which is assumed to increase the attractiveness of that product or service in the minds of potential consumers, or which is intended to position the product or service as a potential alternative choice to an already established product or service through a direct or indirect comparison “   – Comparative Advertising is one of used by advertisers mostly tactically rather than strategically. Some have policy principles not to use Comparative Advertising;

3. Both the World Federation of Advertisers and European Association of Commercial Communications Agencies accept Comparative Advertising as, correctly done, it is an expression of Freedom of Commercial Speech. This position should be viewed within the context of our equally firm position in defence of Trade Marks and Brands;

4. In the political debate, Comparative Advertising has frequently been seen as a way to promote Product Innovation, as well as to offer Small and Medium Size Enterprises (SMEs) a chance to be competitive;

5. Fair product comparisons are frequently made in product or service tests by Consumer Organisations and hence, form an established pattern for consumer choice;

6. In essence, allowing Comparative Advertising means returning to classic salesmanship in its original form, i.e. one salesman arguing against a competitor. It is predicted that various types of ”direct salesmanship” will be tested in new, interactive media. The boundaries are likely to be drawn by experience and, in some cases, by legal decisions;

7. In several European markets the introduction of the new freedoms will mean little, if any change. In some markets, which have previously had restrictive legislation or practices, there is always the risk of ”testing the new”. Solid industry education is essential;

8. The key to secure a sound transition towards a gradually liberalised communications scene in the Inner Market is SELF-REGULATION
Experiences of failures … and successes: 

Failures or legal problems have frequently been linked to:

· Denigration of competitive products or trade marks, e.g. by using sound effects, differences in lighting, positioning/size of compared products, etc;

· Comparing products to top-of-the-line trade marks (e.g. Nissan versus Mercedes in the US), causing lack of consumer acceptance;

· Comparisons based upon less relevant product features (Note that courts in several cases have based their judgement on consumer attitude surveys about what is essential in products/services);

· Excessive techniques or claims over-dramatising the claimed differences in performance/quality; 

· Using suggestive techniques, such as illustrations of consumer reactions to various products/services, without these reactions being representative for the population (e.g. on-camera "taste-tests").

Successes have often been based upon:
· Direct on-screen comparisons on TV, where the techniques of demonstrations and comparisons have been combined;
· Comparing less known to well established brands, for positioning reasons (e.g. Avis "We Try Harder");
· Good, fair humour.
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